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Issued by: Additional Commissioner,CGST, Div:RRA, HQ, Gandhinagar
Commissionerate, Ahmedabad.

3ll.fiiilcfH'IT ~ !.IR!cJtcfi cnf rtl1=f ~ °CjqT

Name & Address of the Appellant & Respondent

Mis. Vishakha Irrigation Pvt Ltd

ail{ afr gr ar@la 3ma a riits 3rra aar at as srmkz uR zqenReif fl
saggr 3rf@art at 3r@a zur grtervr 3ma Wgd a Taal t I

Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

\'+!ffil t1xcn1x cnr ghervr srraaa :
Revision application to Government of India :

(1) ~ '3clll~rl ~~,_1994 cBl" enrr 3iafa Ra aqalg n;ai a if
~ 'efRT cm- Ur-rt rer qvg iaifd yr)evr 3lfcrcR ·offi ~, '+ITm xN¢tx,
fctro li?lliilll, m fcr:rrT, ahtsft ifGr, la tu ra, ir mf, n{ fact : 110001 cB1"
at sf a1Reg I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) "lift~ cBl° grf m ii a w# zrf #tan 'fa#t qusrIr <TT 3Rl cfjj\(1!.511-1
if qt fa4 urur a aR qasrrr if l=flc1 ~ \JT@ ~ lWf if, <T[ ~- '+jU-SPllx <T[~ if
re a fan#t rat at fa8t quGrI if "ITT~ t 4fan a hr g& st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

.g) »,ta are fft rz zqr uffea ma w znr ma- afv .
t;.f;:,r·;••''~- ,~ tR '3clll~rl ~ cB" ~ cB" ~ if \Jll" '+ITm ~ ~ fcR:fr ~ <TT ~~..---...
s, .• ~ '-.· .

3 el... \{~t)}: lrl_:case of rebate of duty of excise on goods exported to any country
\ 'l:f.i•dtaion excisable material used in the manufacture of the goods which a
"" ",;~.,.~G.ura.tr.,w.,~-r, territory outside India.
• • 4 Y »:_'!!,_,,_../
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(11) ~ ~ cITT ~ fcn"-q ~~ * mITT" (~ m ~ cITT) f.=mfu ~ -rp:tr
l=JTR NI

(c) In case_ of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

'cl" 3TTdl=f ,:fflJIG'i c#l" BtlJIG'i ~ cfi~ cfi ~ \JJ1" sq@l fee mt at n{8 sit
ha 3gr sit <r err -qcf f.t<:r:r cfi jcilRlcb sgi, 3rf8le cfi m -cnfu=r err ~ L[x m
ElTcf if far atferfu (<i.2) 199s m 109 m Pl.g;cfci fcn"-q ~ m 1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) er sgrca zc (srqtc) Prma#), 2oo1 # fr o # siafa Ra~ff qua ii
gg-s fii ii, hfa 3mer 4fa arr )fa Re#fa a ft ma # «fa earhr v
~~ c#l" c?r-c?r >lRl<TT re; Ur 3m4a f@zn urar a1ft sr Tr Tar g. cpf

~l.c£J~~~ cB" ~ tTRT 35-~ if Rtl"rffif -cifl' qnar # rd # rer tr-6 rear #t >fm
ft et#t afegt

The- above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 ofCentral Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challari
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. ·
(2) RR@Gia 3m4a rr ufic ga ala qt zma ma t at pr1 2oo/
#hr rat at ang a#ht uii iaa «a ya ala snar et m 10001- c#l" ~~ c#l"
"iJlW I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

v#tr zyca, #hr 6alyen gi ars 341ta mrznf@raw ,f 3r8la
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) it 7rgc 3rf@,f1, 1944 c#I" tTRT 35- uo~/3fr-~ cB' ~:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-·

0

''1crafB:l@a qRi:U<=t 2 (1) cl? if 6@R ~ cB"m c#l" 3r4ta, rftaat a mar #
zrc, hr sari yc ya ara 3r4ta mnf@raw (fezc) #it ufgr 2flu 9ft,
~i'Pi<=tlcill<=t if 3it--20, qeaRu 4rug, aruf=7, 316'-l<:tlcill<=t-380016. 0

To the . west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(C~STAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad: 380 016. in
case of appeals other than as mentioned in para-2(i) (a) above.

(2) a4tu snzyea (sr#a) Para8, 2001 c#l" tTRT 6 cB" ~m ~--~-3 if Rtl"rffif
fag srgar r4)la =urnf@a0i #t n{ sr9ha a f@ls r@ fhg ng arr?gr at a ufii fee
\JJ"6T ~ ~ cBl' l-Jtrr, 6lJ"M cBl' l-Jirr it Gann rzIr if+ T; 5 "6i"ruf <TT ~ cBli -g ci6T
~ 1ooo/- tffR:r ~ '61-rfr I \JJ"6T ~ ~ cBl' l-Jirr, 6lJ"M c#l" l-Jirr 3TR ~ TfllT ~
I 5 lI ZIT 50 Gal dq "ITT cTT ~ 5000/- tffR:r ~ '61-rfr I \JJ"6T ~ ~ c#l" l-Jirr,
~ c#l" l=fTTr 3it G+TI TIT if; 5o Gara znr U snar & asi nq; 10000 /- tffR:r
~ '61-rfr I cBl' tffR:r '<i61 ll cb -<M'RI'< cB' "rl"r=r ~ ~~ I Raia ?a rs # a i wider at \iTT<l I ~
5lrz en # fa4t fa 14fa &ta a &a #t gar qr m

The appeal to the Appellate Tribunal shall be filed in quadruplicatt? in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-

~:;;~;:y;h~e ~mou~t of duty/ penalty/ demand / refund is upto 5 Lac, 5 Lac to 50 Lac a . -:ii-be- 50 Lac1?/;\ · .;./~S~~qt1vely in the form of crossed bank draft in favour of Asstt Registar •.- um;

/$· >., It '<; · • . • , ~ ',
~· t:. ! ,r ... ·, t · ..: •:!" · 1 •

'. ~ ('~ ·'\')) 'c; J1ft. -••r-"'4 -~ .:;,\ ~ -~· ,., ~ ,./ /.;• vi I
• ~,. . /:Ji .I.·or.,
*---·
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nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated ..

(3) z,fa ga am2 i a{ pa an2ii ararr al ? at r@ap ajar # fg #r cpf ·mar sfat
iT a far sir 4Reg gr 7zI .cf> std gg ft f frat 4&t arf aa fg zrnferf rft#ta
~~ cJ5l" -qci, 3m <TT~ "fficlm cJ5l" ya am)a fszu nar &j

In case of the order covers a number of order-iii-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ·arIrca zyca 3rf@fzu 197o zrr vizitf@er t sq-+a 3if fuffRa f@; 1gar
a 374a zur Te 3a zqenRenR Rfzu If@rant an?a ii u?la t va ya R
~.6.50 thl cB"f r1rcl zrcn fea Gr sir afeg I . .

0

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the court fee Act, 1975 as amended.

(5) ga zit vi«if@rmcai at Prti-51°1 a4 a fuii st ail sf eznr 3ta[fa far uTar t
IJTI" #tar zca, {tr Uqra gr vi alas 3r@a nrzaf@raw (raff@f@) fr1, 1982 if
ff8a &
Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) t11m?, 4>c-~4~? lJcf -Hcllch-l Jlcfle>114~ ({llfcict) tji" IDci 3-NR>IT tji"~ -at
ah.et 3euz area 3f@1fez#, &&yy Rt err 3en h 3iaufa farzr@izn.) 31f@1fez1a 2%9(28 #r
in 29) fain: a€. o<:;. =< o&9 it Rt fa#hr 3f@1fez1, &8% 'd cfn" W{f O tji" .3-@"Cl1c-l -H cl I ch{ cITT 3:fr c>rfJIcfn"
are &,ref@a# wr{ qa-if@r sar acar 3far4 &, arr fn <TIr tji" 3-ta-m=r™ cffi" ~ mm
3r0f@a2zrgr arat ««av 3rf@raat
tj'ic;-~,!J .xQ"lc;"?lJcf-Hcllch{ ~~"cJTT<l"Tfciw<JTQ"?""Jr~~fITTi<>fi

(i) mu 11 tr tji"~.~~

(ii) rlz sa RR #t a{ na fr
(iii) ~™ ~4d-llclc>il h frzra G h 3iafr 2zr zn#

) 3maarra zrzfgr errhrarer fain (i. 2) 3f@0fzra, 2014 h 3warhq fa4# 3r4arr uf@ark h
afat)r rarer 3r5ffvi 34l al rapsfzbl

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject fo ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

·. (6)(i) zw an2rh ferar4 if@aurahaasi area 3rzrar arcs znr avg f@afa t at airfats"%rrov garwat s«it ha«a avesaaeaasave 1oearw6r sr «rara1. [en •- ' . . . ~::\54 « kit@ t view of above, an appeal against this order shall lie before th ·
· \\~~ <;:;? Jiatment of 10% of the duty demanded where duty or duty and penalty a
\~;:~~~:~~~lty, vvhere penalty alone is in dispute."
~--..,....
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This appeal has been filed by M/s Vishakha Irrigation Pvt Ltd, Block No. 792,

Near Monik Industries, Sabaspur Road,Moti Bhoyan, Ta-Kalol, Dist-Gandhinagar,

Gujarat [for short-appellant] against Order-in-Original No.AHM-CEX-003-ADC-AJS

022-17-18 dated 07.03.2018 [for short-impugned order] passed by the Additional

Commissioner of CGS & Central Excise, Gandhinagar [for short-adjudicating

authority].

0

2. Briefly stated, the facts of the case is that the appellant is engaged in the

manufacture of PVC Pipes, HDPE pipes, MDPE Pipes, PE Pipes falling under chapter

CTH No.39 and Drip Irrigation Appliances falling under chapter 84. Internal Audit of

the records of appellant for the period of 2011-12 to 2014-15 revealed that the

appellant engaged in the manufacturing of excisable as well as exempted goods;

that PVC pipes, HDPE Pipes, MDPE Pipes ad PE Pipes and Drip Irrigation appliances

cleared on payment of duty, whereas when PVC Pipes and PE Pipes cleared for the

use in Irrigation appliances, the same were cleared at nil rate of duty under

exemption notification No.12/2012-CE dated 17.03.2012. The appellant has

maintained records inputs like PVC Resin, Calcium Carbonate etc in RG 23 Pt 1

which was combined for dutiable and exempted services. During the course O
audit, the appellant have provided list of inputs which they have not availed CENVT

credit. It was ascertained that the appellant have accounted for quantity of the

materials in RG23 A Part -1 and have not availed CENVAT credit in RG 23 A Part-II.

As per information submitted by the appellant, it was observed by the department

that for manufacture of 100 Kg PVC Pipes, 88% to 92% PVC resin is required. ON

verification, it was found that the quantity of PVC resin on which credit availed are

not sufficient for manufacture of PVC Pipes cleared under exemption. The details

prepared in this regard reveals that the appellant had consumed 357233 Kgs PVC

resin for exempted PVC Pipes .out of the quantity of PVC resin ( quantity recorded in

RG 23 A Pt -1) on which CENVAT credit availed; that though the appellant have not

availed an amount of CENVAT credit on various inputs used in the manufacture of

exempted pipes, the verification show that the inputs are used out of quantity

which was meant for dutiable pipes. As it appeared that the appellant had failed to

discharge their obligation under Rule 6(1) and 6(2) of CENVT credit Rules, 2004

and required to pay duty @5%/6% of the clearance value of exempted goods i.e

PVC Pipes, as prescribed under Rule 6(3)(i) of CCR, a show cause notice dated

09.05.2016 was issued to them for recovery of amount of Rs.1,13,45,260/- for the

relevant period with interest and imposition of penalty equal to the duty demanded.

Vide impugned order, the adjudicating authority has confirmed all allegations by

confirming duty with interest and imposing penalty.

3 Feeling aggrieved with the impugned order, the appellant has filed the

instant appeal on the grounds that:

.--- -o It is on records that even though they cleared dutiable and exempted
"._ they have not taken CENVT credit in respect of the inputs used4 . ··,,~,. manufacture of exempted goods, though all the common inputs en{~- '\.. ,.. J•·

~
' ~ ~• •-·; · "} 2 ·c.• }'.

%± .-r · ;
·,% ·« · ·
" e. ., .... '.t-1/ .
, · » a' ".."
'- :<......._, ... .":... ---··
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0

RG23A Pat 1 register but taking CENVT credit only in respect of inputs which
are used in the manufacture of dutiable credits.

• The audit officer has asked for the details of clearance of PVC pipes under
exemption only and no details of inputs were called; that details submitted to
the audit officer is not correct in as much as the appellant have provided the
details of sales only and have not provided any details of PVC resin to audit;
that the audit has prepared the details of PVC resins on the basis of details of
sales of PVC Pipes, the quantity shown in the invoices and the ,:,atio of the
PVC resin contained in the PVC pipes. Without considering the inputs i .e PVC
resin as such in balance and contained in the. finished goods i.e PVC Pipes,
the exact quantity of PVC resin contained in the PVC Pipes cannot be
ascertained.

a The adjudicating authority has not considered that they have not availed
CENVAT credit of Rs.1,49,02,206/- on PVC resin used in the manufacture of
PVC pipes removed as irrigation appliances under exemption; that as per
budgetary instruction issued by Ministry's DO letter No.334/8/2016-TRU
dated 29.02.2016 the amount of CENVT credit to be reversed under Rule
6(3) of CCR should not exceed the CENVT credit taken.
NO suppression of facts involved- and accordingly no penalty imposable.

4. Personal hearing in the matter was held on 25.07.2018. Shri N.R.Parmar,

Consultant appeared for the same and reiterated the grounds of appeal.

0

. .

5. At the outset, I observe that the dispute as is evident revolves around

Rule 6 · of the CCR. The adjudicating authority while confirming the demand has

held that the appellant is involved in manufacture of excisable goods as well as

. exempted goods and has not followed the conditions and limitation laid down in the

provisions of Rule 6(3) and 6(3A) of CCR which came to the knowledge of the

department during the course of audit conducted by the department. Therefore,

duty demand demanded @5%/6% of the value of exempted goods with interest

and imposed penalty equal to the duty confirmed, as discussed supra.

6. I observe that the said issue as discussed above has been decided by me

vide various OIA and it has been held that as per Ministry's DO letter

No.334/8/2016-TRU dated 29.02.2016 the amount of CENVAT credit to be reversed

under Rule 6(3) of CCR should not exceed the CENVAT credit taken.

7. I observe that Rule 6(1) of CCR, clearly states that CENVAT credit shall

not be allowed on input service used in manufacture of exempted goods or

provision of exempted services except in the circumstances mentioned in .sub

rule(2). Rule 6(2), ibid, puts an obligation on a manufacturer who avails CENVAT

credit in respect of inputs and input services, used in both dutiable and exempted

final products, to maintain separate records. Rule 6(3), ibid, a non-obstante clause,

gives a facility to a manufacturer, opting not to maintain separate accounts to

either t<~;;;~·:, .: : :-_s... . ·
&$%'---= '.;l. -i"' ,, \. ·- ·.··-·.\
"·an&@ :ire ks on- voe srersssss<$'-ks.~ "~...,~.. .s1/'
- ¥ }k "
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[b] pay an amount as determined under rule 3A; or
[c] maintain separate accounts and take CENVAT credit as per conditions therein
and thereafter, pay an amount as per sub rule 3A of CCR .

8. I observe that in view of amended provisions of-Rule 6 (3) of CCR, the Joint

Secretary (TRU) has issued a letter no. 334/8/2016-TRU dated 29.2.2016 which

states that:

(h) Rule 6 of Cenvat Credit Rules, which provides for reversal of credit in respect of
inputs and input services used in manufacture of exempted goods or for provision of
exempted services, is being redrafted with the objective of simplifying and
rationalizing the same without altering the established principles of reversal of such
credit.

(i) sub rule (1) of rule 6 is being amended to first state the existing principle that
CENVAT credit shall not be allowed on such quantity of input and input s~rvices as is
used in or in relation to manufacture of exempted goods and exempted service. The
rule then directs that the procedure for calculation of credit not allowed is provided in
sub-rules (2) and (3), for two different situations.

(ii) sub-rule (2) of rule 6 is being amended to provide that a manufacturer who
exclusively manufactures exempted goods for their clearance up to the place of
removal or a service provider who exclusively provides exempted services shall pay
(i.e. reverse) the entire credit and effectively not be eligible for credit of any inputs
and input services used.

(iii) sub-rule (3) of rule 6 is being amended to provide that when a manufacturer
manufactures two classes of goods for clearance upto the place of removal, namely,
exempted goods and final products excluding exempted goods or when a provider of
output services provides two classes of services, namely exempted services and
output services excluding exempted services, Page 33 of 38 then the manufacturer or
the provider of the output service shall exercise one of the two options, namely, (a)
pay an amount equal to six per cent of value of the exempted goods and seven per
cent of value of the exempted services, subject to a maximum of the total credit taken
or (b) pay an amount as determined under sub-rule (34).

(iv) The maximum limit prescribed in the first option would ensure that the amount to
be paid does not exceed the total credit taken. The purpose of the rule is to deny
credit of such part of the total credit taken, as is attributable to the exempted goods
or exempted services and under no circumstances this part can be greater than the
whole credit.

However, this amendment reflects the interpretation and intent of the Government.

In-fact Joint Secretary himself states that the rules are being redrafted with the

. objective of simplifying and rationalizing the same without altering the established

principles of reversal of such credit. Even otherwise to demand an amount under

Rule 6 which is more than the CENVAT credit availed would clearly be against the

o.

-0

spirit of reversal. Though the above referred amendment has made in a

clarification nature and not specified any retrospective effect, the intent of the

Government is very clear. Therefore, the appellate authority has taken a view and

decided that the amount of CENVT credit to be reversed under Rule 6(3) of CCR

should not exceed the CENVT credit taken.

9. However, from the impugned notice as well from the impugned order, I

observe that the department has stated that the appellant not a · RG23A Pt

II Registeon Common inputs i.e PVC Resin, Calcium Ca ~~ aniumm
_I'S. --- ·, .
. ' .
& 4 - ·as
":5 ·° ·i. >/
} _ %r° · · Av
-- -t: ',
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Oxide etc for the period from 2011-12 to 2014-15 .come·s to Rs.1,49,02,406/-. In

other words, it establishes that that the app_ellant has maintained register for the

details of CENVAT credit availed and not availed in respect of inputs used in the

manufacture of exempted final products i.e PVC Pipes. Though they have not

availed the CENVAT credit of Rs,1,49,02,406/-, the facts of the issue leading for

recovery of 5%/6% of value exempted goods cleared under Rule 6(3) CCR narrated

in the impugned order/impug·ned notice is as under:

.0

0

1 s the rs did not re' with the objection rised in the said FAR, the
}twld rutty ?' the reeds wts carried out to verify whether the assessee have
qll! thy 'mvt credit on urious inputs viz. PVC Resin, Calcium Carbonate, Wax,
ftrnm tide, rerie cit xnd Soya Oil used in the mapufacture and clearance of
p\' pips wheb wr cleared as components of Irrigation uppliances or not. During
this pl\l\'t~s~, the' nsst·s~Wt' hi\\'t' provict,•cl n list of invoices of inputs on which they have
ot ailed Cent erdit [\nere E]. lt was ascertained that the assessee have
vote«l fr quantity of these materiel in their RG-23A-Part-l register and have not
ailed 'ent credit in Ra-231-Prt-ll register. The said assessee vidc their e-mail
dted (0ti,05,2) 1 informed tt for manufacture of 100 kgs of PVC pipes, 88% to 92%
P' resin is required. On verification, it is found that the quantity of PVC resin on

M
wliel rdit is not ailed are not sufficient for manufacture of PVC pipes cleared
unde-r (~xt•mptiou, dt'mils of which arc prepared in Annexure B-1. This Annexure
ct,ntnins colu1.nn 1 to 6. Column 1 indicates month, coiumn 2 indicate·s opening
hnlnnct' of P\ll' rt'siu, L~olumn 3 indicntes quantity of PVC resins recorded 'in RG 23-A
Pnrt-1 on which t-:t•m·nt is not nvuiled in RG23Apart-II, column 4 indicates quantity of
PVC pii)cs sold as irrigation appliances, column 5 indicates percentage of PVC resin
t·o1Hni0t~d in the- qmmtity c.,f .PVC Pipes cleared as exempted (92% of column 4) and
tolnmn 6 ii'l.dicates the dosing balance of PVC resin derived by adding column 2 and 3
nnd substmt.~ting of quantity shown in column 5. The closing balance so derived
it,dkntcs negative sign which implies that the said asses~!'.!e has consumed PVC resin
for ext>mptcd PVC pipes qut of the quantity of PVC resin; (Quantity recorded in RG-
23-A-Pnrt-l) on which cenvat is availed. Thus, the contentic;>n of the said a.ssessee that
tht'Y hncl not uvailed cenval credit on the inputs used in the exempted aoods i.e. PVC
pipes cleared s irrigation appliance is not tenable as it is very much evident from
Anncxure 13- 1 (From April 2011 to Mt=trch 2015) that total cumulative q t't f3

73
' uan1v o

2.3KGS or PVC resin on which cenvat credit wns wrongly availed were used in the
mtm~tlacturc of PVC Pipes which were cleared under exemption as irri ation
npplmnce. g ·

10. From the above, I find that the whole demand revolves on tT'1e grounds

that the quantity of PVC resin on which credit not availed are not sufficier1t for

manufacture PVC pipes cleared under exemption, hence total 357233 Kgs of PVC

resins valued at Rs.19,81,01,264/- which CENVAT credit was availed were used in

the manufacture of PVC Pipes and cleared as irrigation appliance after availing

exemption under notification ibid. However, no exercise was appeared to be done

in respectPVC resins under .which CENVAT credit was taken, so as to find out how

l~~gi@rit1ty\of credit taken PVC resins wer_e taken out for utilizing exempted

ltftf:;.c.t.~(;I :of:\P. vc pipes for irrigation purpose i.e in other words for manufacturean G -~ !e}fl.exempted @:ot9ds. Looking into the facts on records, I find that the above findings

\~ -=l ~~-"' 1/ ~ 1 ·
~
-~~"r-e.~onh,' Q~l'•;t,~e' basis of assumption and presumption basis. There was no material

·cg~g·.f ,
evi'cle~,.,,,lJ,1i"forth either by the Audit officer no by the _adjudicating authority at the

time of preparing impugned notice of at the time.p.~j[~~- Also, there were

no confessional facts discussed in the matter to ~fti ~-~:iJ/~~,u\sion.

' Ee "o »4 o"g·<:u
~~.,. ....,..0 ....._o;-."4

sk: '
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11. Further, Rule 6(1) of CCR, clearly states that CENVAT credit shall not be s

allowed on input service used in manufacture of exempted goods or provision of

exempted services except in the circumstances mentioned in sub-rule(2). Rule

6(2), ibid, puts an obligation on a manufacturer who avails CENVAT credit in

respect of inputs and input services, used in both dutiable and exempted final

products, to maintain separate records. Rule 6(3), ibid, a non-obstante clause,

gives a facility to a manufacturer, opting not to maintain separate accounts to

either

[a] pay an amount of 6% of the value of exempted goods; or
[b] pay an amount as determined under rule 3A; or
[c] maintain separate accounts and take CENVAT credit as per conditions therein
and thereafter, pay an amount as per sub rule 3A of CCR .

In the instant case, the department has admitted that the appellant has maintained

a separate account of raw materials used in the dutiable as well as exempted

goods. In the circumstances, where is violation of Rule 6 of CCR? At the most, the

CENVAT credit availed on such quantity of PVC resin utilized for the exempted 0
goods is required to be reversed as has been held in para 8 above.

12. In view of above discussion I am of the opinion that the matter needs to be

verified and decide afresh again in view of above discussion. In any circumstances,

I hold that that the amount of CENVT credit to be reversed under Rule 6(3) of CCR

should not exceed the CENVT credit taken. In view of above discussion, I remand. ,:,

the issue to the adjudicating authority for considering the matter in view of above

discussion.

13. In this backdrop, I set aside the impugned order and remand the case to

the adjudicating authority. The appeal filed by the appellant stands disposed of in

above terms (ft«aaaf arr asf #ft t&aflt mt fszr7 3qr aqfaa sar?). - -o
. r(',@
(sar gin)

rgn (fir)
Date: /09/2018

Attested2w,,v
(Mohanan </V)
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.A.D
To
M/s Vishakha Irrigation Pvt Ltd,
Block No.792, Near Monik Industries,
Sabaspur Road,Moti Bhoyan,
Ta-l<alol, Dist-Gand.hJpagar, Gujarat

~· \-". .- i11~:··· - - - '·, ..
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Copy to:-

1. The Chief Commissioner,CGST, Ahmedabad Zone .
I ..YThe Commissioner, CGST, Gandhinagar

vf" 3. The Additional Commissioner, CGST, Gandhinagar
4. The Deputy/Assistant Commissioner, CGST,Kalol Division
5. Guard File. ·
L0.P.. File.
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